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Wash.) IN RE CRIN

(88 Wash. 395)
In re CRIM'S ESTATE. (No. 12744.)
(Supreme Court of Washington, Jan. 28, 1016.)

L EvipeENnce €400 — ParoL EVIDENCE AF-
FECTING WERITING,

In probate proceedings by the buyer of a
decedent’s corporate stock from his executor
for confirmation of the contract, parol evidence
of the agreement of sale, as made and perform-
ed by the buyer, was properly admitted, where
there was no contempornneous writing intended
to evidence the contract, but only a writing
made almost a month after the contract luuf
been fully performed on the buyer's part, not to
evidence it, but to exhibit to the buyer's banker.

[Ed. Note.~For other cases, see Evidence,
Cent, Dig. §§ 1778-1793; Dec. Dig. ¢&=400.)

2. APPEAL AND Egrror &>338 — TIME FOR
TAKING APPEAL—STATUTE,

In probate proceedings by the buyer of a
decedent’s corporate stock from the former ex-
ecutor for confirmation of the contract of sale,
where notice of the cross-appeal of the admin-
istrator de bonis non was given more than 13
days, but less than 80 days, after entry of a de-
cree for the buyer, such appeal was not tandil
taken, as it was authorized by Rem. & Bal.
Code, § 1716, subd. 1, providing that any party
aggrieved may appeal to the Supreme Court
from the final judgment in any proceeding made
Sy the superior court, the time for which is 90

ays,

[Ed. Note.—For other cases, see Appeal and
Error, Cent.. Dig. §§ 1870-1882, 3057; Dec. Dig.
¢=338.)

3. EXECUTORS AND ADMINISTRATORS €=1062—
Exrress AUTHORIZATION OF CONTRACT—NE-
CESSITY, ;

Where under a will no order of the court
was necessary to authorize an executor to sell
part of corporate stock, the only asset of the
estate, to raise money to save the balance of the
stock from forfeiture and to pay debts, the sub-
mlmcnt probate of the will in effect ratified the
sale,
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[Ed. Note.—For other cases, see Executors and
Administrators, Cent. Dig. §§ 639, 645; Deo.
Dig. ¢&162.]

4. EXECUTORS AND ADMINISTRATORS ¢&=108—
AVOIDANCE OF CONTRACT.

Where decedent's executor, named in a
purported nonintervention will, before appoint-
ment, sold corporate stock of the estnte for a
fair price to avoid forfeiture of the balance of
the stock and to pay debts, and afterwards the
will was admitted to probate by a court of com-
yetent jurisdiction, but was later declared void
or lack of testamentary capacity, the adminis-
trator de bonis non could not avoid the sale as
aganinst the buyer.

[Ed. Note.—For other cases, see Executors and
Administrators, Cent. Dig. §§ 644, 646; Dec.
Dig. ¢=108.]

0. EXECUTORS AND ADMINISTRATORS &=1062—
CONTRACT—EQUITABLE CHARACTER.

Where a buyer of corporate stock of a whol-
ly speculative value from the executor of the
deceased owner purchased for a few hundred
dollars to enable the executor to save the unsold
balance of the stock from forfeiture and to pay
debts of the estate, a chance which no other
person would take, the sale was fair.

[Ed. Note.—For other cases, see Executors and
Administrators, Cent. Dig. h 639, G45; Dec.
Dig. €162

Department 1.  Appeal from Superior
Court, King County; A. W. Frater, Judge.

Petition by W. K. Miner for confirmation
of his contract with T. H. Gourley, former

-—
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executor of the estate of Leslle L. Crim, de-
ceased. From a decree in part for petition-
er, he appeals, and E. P. Tremper, adminis-
trator de bonis non, prosecutes a cross-ap-
peal. Affirmed.

Milo A. Root, of Seattle, for appellant. C,
D. ‘Murane and Ballinger & Hutson, all of
Seattle, for respondent.

ELLIS, J. This case arises on a petition
in probate for the confirmation of a contract
with an executor of a will, which will was
subsequently declared vold for lack of testa-
mentary capaclity and undue influence, and
for delivery to the petitioner of certain shares
of stock claimed by him under the contract.

Leslie L. Crim died, leaving a purported
nonintervention will. One Gourley was
named therein as executor and trustee. The
estate consisted of 200,000 shares of the cap-
ital stock of lost River Tin Mining Com-
pany, a corporation owning the inchoate ti-
tle to an unpatented tin mining clalm in Alas-
ka. The other assets were admittedly so
insignificant as to be negligible. Some tlne
prior to his death Crim had executed a prom-
issory note to the Scandinavian-American
Bank of Seattle, and had deposited all of
the certificates of this stock with the bank to
secure payment of the note. Shortly be-
fore its maturity the bank transferred the
note to one Sadle E. Smith, who, as it ap-
pears, Intended to forfeit the pledged stock
on the maturity of the note in default of
payment. At the time of the transaction
here In question, the debt evidenced by the
note amounted, with interest, to $700. There
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were other debts amounting to $460. Prior
to probating the will, but assuming to act
under it, Gourley sought to procure a loan
upon or to sell a part of the stock to ralse
money to redeem the stock and pay these
debts. Fualling elsewhere, as he testified, he
applled to the petitioner, Miner, and on Sep-
tember 5, 1011, it was agreed between them
that, in conslideration of a sale to him of one-
fourth of the stock, Miner would pay to
Gourley $1,250 with which to redeem the
stock and pay the other debts. Pursuant to
this agreement on that day the money was
paid to Gourley, who at once made a tender
of the amount of the note to the bank, and a
few days later to the attorney for Sadie E.
Smith. These tenders were refused.

The only conflict in the evidence is as to
the agreement between Gourley and Miner,
Gourley testified that Miner was to receive
only one-fourth of the stock. In this he is
corroborated by another witness, to whom
Miner applied for a loan of the money, and
who testified that Miner then told him he
was to receive one-fourth of the estate. Min-
er testified that the original agreement was
that he sbhould receive one-half of the stock,
In this he is corroborated by his wife, who
was present when the agreement was made.




Crim_leslie-tinmine7 Compiled by Sharron McElmeel — p. 5
The Pacific Reporter: Volume 154 (1916) pp. 811-813

812 154 PACIFIC

On October 3, 1911, Gourley sent to Miner
a paper as follows:
“Islandale, Washington, October 3, 1011,

“This is to certify that whereas the estate of
Jeslie L. Crim is incumbered by a certain note,
due September 8, 1911, and unpaid, and havin5
no funds of the estate to meet payment of sai
note and other indebtedness now due, and act-
ing under clause 2 of the last will of Leslie L.
Crim, which authorizes me as executor and trus-
tee to pay out of his estate all debts outstand-
ing. I herchby agree for the sum of $1,250.00 to
me ﬁnid to assign 100,000 shares of the capital
stock of tho Lost River Tin Mining Company,
of Alaska, as soon as the same is transferred to
me upon the books of said company, to W, K.
Miner. [Signed] T. H. Gourley.”

Gourley explained that this was given to
satisfy a bank to which Miner owed money,
that the bank had threatened Miner with
proceedings for a recelvership, and that this
paper was given to Miner to exhibit to the
bank, and that it was without other consid-
eration. Miner admitted that the agreement
was reduced to writing to satisfy his banker,
but testified that it embodied the true terms
of the original verbal agreement of Septem-
ber 5th. .

The will was probated September 18, 1011.
Gourley was appointed executor pursuant to
its terms, and entered upon the management
of the estate. He brought an action against
Sadie E. Smith for the recovery of the
stock, and pald the $790 Into court in that ac-
tion, to keep his tender good. That action
finally resulted In a judgment in Gourley's
favor, which judgment on February 28, 1014,
was affirmed by this court on appeal. Gour-
ley v. Smith, 78 Wash. 286, 139 Pac. 58.
Meanwhile a contest of the will was Institut-
ed, which resulted In a decree setting aside
the will on the grounds of testamentary in-
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capacity and undue Influence. On appeal
that decrece, on March 7, 1914, was aflirmed by
this court. Ingersoll v. Gourley, 78 Wash,
406, 139 Pac. 207, Ann. Cas. 1915D, 570. E.
P, Tremper was then appointed, qualified,
and 1s now acting as administrator de bonls
non of the estate. In this proceeding, which
had been held in abeyance pending the con-
test of the will, the trial court, on February
6, 1015, entered a decree, ratifying and con-
firming the sale of stock by Gourley to Miner,
but finding that it was only for one-fourth
of the stock—350,000 shares—instead of one-
half or 100,000 shares, as claimed In the petl-
tion. From that decree the petitioner pros-
ecutes an appeal and the administrator de
bonis non a cross-appeal.

(1] The appellant contends that the writ-
ing of October 3, 1913, cannot be controverted
by parol evidence, and that in any event the
court erred in finding that the agreement was
for 50,000 instead of 100,000 shares.

The first claim is effectually answered by
the fact that the writing of October 3d.was
not a contemporaneous writing intended to
evidence the contract. It was written al-
most a month after the contract had been
fully performed on Miner's part. It was ad-
mittedly made, not for the purpose of evl-
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dencing the contract as between the parties,
but for the sole purpose of satisfying Miner's
banker, When the original agreement was
made and the money pald by Miner, there
was no Intention that the agreement should
ever be reduced to writing. The writing was
based upon no new consideration. Unless it
did in fact embody the terms of the actual
agreement upon which the money was pald,
it could not be binding upon the estate so
as to estop the representative of the estate to
question its terms. Parol evidence of the
agreement of September 5th as made and
performed by Miner was properly admitted.

As to whether the original agreement was
a sale of 50,000 or 100,000 shares the evidence
is in sharp conflict. We have attentively
studied the record. We cannot say that the
evidence preponderates against the court's
finding.

[2] The appellant moves to dismlss the
cross-appeal as tardlly taken. The notice
was given more than 15 days, but less than
90 days, after the entry of the decree. The
appellant clalms that the cross-appeal falis
under subdivision 6, § 1716, Rem. & Bal
Code. It Is clear, however, that it falls un-
der subdivision 1 of that section. Though
the proceeding was by petition 1A the probate
of the estate the decree was a final disposi-
tion of the matter in controversy. The time
for appeal was therefore 90 days. State ex
rel. Keasal v. Superior Court, 76 Wash. 291,
305, 1306 Pac. 147. The motion Is denied.

The cross-appellant contends that the con-
tract was not merely voidable, but void ; that,
the will having been declared void for lack
of testamentary capacity and undue Influ-
ence, the sale was thereby annulled. The
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case of Wallace v. Grant, 27 Wash. 130, 67
Pac. 578, 1s cited and relled upon. In that
case an administrator mortgaged real es-
tate under an order of court based upon a
petition, affirmatively showing that the per-
sonal property of the estate had not been
exhausted, and there was no showing that
the estate was actually the recipient of the
money loaned. That case Is readily dls-
tinguishable from the one before us.

[3,4] Had the will in the case here never
been held invalid, there could be no question
that the sale, If a fair one, would have been
valld and binding upon all persons Interested,
since the stock was the only asset and the
sale was made for the purpose of raising
money to save the balance of the stock and
to pay debts of the estate, and it is admitted
that the money was so used. Under the will
no bond was required of the executor and no
order of court was necessary for such a sale.
The subsequent probate of the will, there-
fore, In effect ratified the sale. The probate
of the will supplied all that was necessary
to establish the authority to make the sale.
That is all that an order ratifying a sale
could do, even in a case where an order of
sale would have been necessary. This Is self.
evident, The order admitting the will to
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probate was made by a court of competent
jurisdiction. It had jurisdiction of the sub-
Ject-matter. A different case would be pre-
sented had the assumed testator been still
alive. The order was not void, but only
voldable. Things, therefore, done under fit,
or ratified by It, If necessary to and falrly
done in the due and legal course of adminis-
tration, such as raising money to pay the
debts and preserve the assets, are valld and
binding upon all interested. |
“And the rule to be favored at the present
day is that all acts done in the due and legal
course of administration are valid and b'"""&‘l
on all interested, even though the letters issu
by the court be afterwards revoked or the in-
cumbent discharged from his trust. And al-
though one's appointment as executor or admin-
jstrator may have been erroncous, or voidable,
the safer doctrine is that the letters and grant
issued from the probate court shall not be at-
tacked collate where the court had juris-
diction at all, and least of all by common-law
courts, and that the acts of the representative
de facto shall bind the estate and innocent third

parties.” 2 Schouler on Wills, Executors, and
Administrators (5th Ed.) pp. 1121, 1122,

The case of Brown v. Brown, 7T Or. 285,
presents a state of facts in the main closely
analogous to that presented here. The court
said:

“The fourth point relied on by the appellants
as a defense is that, the will having been de-
clared void by the probate court, the sule of the
land to the respondents was therel,)fhlmnulled.
We hold the law to be otherwise. e probate
court had exclusive jurisdiction of the subject-
matter in regard to the probate of what purport-
ed to be the will of Cyrus Olney. It was duly
proved to be his will bafore that court, and let-
ters testamentary were issued thereon, and until
these ?rocc«linn were annulled, the validity of
the will could not be collatrally drawn in ques-
tion by any one, nor by any other court. Ad-
ministration of the estate under it could be con.




Crim_leslie-tinmine7 Compiled by Sharron McElmeel — p.10
The Pacific Reporter: Volume 154 (1916) pp. 811-813

ducted and enforced as under any other will
duly proved. Such being the case, all acts done
in the due course of n minmrntfon. while the
will remained unannulled, and the lotters testa-
mcirl\éary were unrevoked, must be held entirely
valid.”

In Foster v. Brown, 1 Balley, Law (S, C))
221; 19 Am, Dec. 672, speaking of a sale by
an administrator who had fraudulently sup-
pressed a will, the court sald:

“It is true that, on the revocation of an ad-
ministration, for whatever cause, he to whom
the subsequent administration is granted may
maintain trover against the first administrator
for goods of the deceased which he has cpnverted
to his own use. But it is equally clear that all
acts done in the due and legal course of admin-
istration are valid and binding on all interested,
although it be afterwards revoked, Benson v.
Rico and Bgm, 2 N. & M. 6577. Nor can the
manner of obtaining the administration, whether
fairly or fraudulently, vary the question. Sup-

e it fraudulently obtained, yet if the admin-
istrator pays the debts of the estate, or does any
other act which a rightful administrator would
be bound in law to do, thus far, at least, it
would be fair, and for the most obvious reasons
would be binding.”

Mutatis mutandis the language quoted ap-
plies with even more force to the case here,
As sald in Kittredge v. Folsom, 8 N. H. 908:

“There is evidently an inaccuracy in the MOH

of the term ‘void,” in many instances in the
books, upon this and other subjects: and the at-
tempt to reconcile all the authorities upon the
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matter now under consideration must be in
vain. An administration granted by the com-
petent authority. upon a4 p «Y" case made, can
with no propriety, be termed a nullity, and all
the acts of the administrator held to be void,
notwithstanding a will may afte rwa.rds appear
and the admi tration be revoked. 6 Co. 19,
Packman's Case; 2 Lev. 90, Semine v. Semine.
The acts of such admlnistrntor must be quite as
valid as those of an executor under a which
has been revoked by the testator, The grant
of administration confers an existing nnthority.
which cannot be resisted or disregarded until
the will appears. 1 Lev. 235, Nocl v. Wells.
The administrator in such case comes into his
office by color of an authority. Plows 282, He
is administrator de facto, and his acts, done in
due course of administration, must be valid, nt
least so far ns third rsons are conccrned
[Tucker v, Aiken]) 7 N, H. 131"

See, also, Shephard v. Rhodes, 60 IIL 301;
Roderigas v. East River Savings Institution,
63 N. Y. 460, 20 Am. Rep. 555; Thompson
v. Samson, 64 Cal, 330, 30 Pac. 980; Foulke
v. Zimmerman, 14 Wall, (U, 8.) 113, 20 L. Ed.
T85. )

We do not say that we would go as far
as some of the cases which we have cited go,
but we do say that they furnish ample author-
ity for the view that Gourley was adminis-
trator de facto until his appointment was re-
voked; that the sale of the stock was not
vold, but only voldable, and cannot be avoided
as against the purchaser, Miner, if found to
be fair and for the benefit of the estate, and
we so hold. A different case would be pre-
sented had the sale been made by a devisece,
as such, under a vold will and solely for his
own benefit. Hughes v. Burriss, 85 Mo. 660.

[§) It remains, therefore, only to inquire
whether the sale was under the circumstances
a fair one. It was clearly for the benefit of

the estate that the stock be saved from for-
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feiture, and that the debts of the estate be
pald. It Is falrly apparent that no one but the
appellant, Miner, was wllling to advance the'
money for this purpose on any terms. The
value of the stock was purely speculatlve,
Though Gourley represented to Miner at the
time that he had a sale in prospect which
would net $§70,000 for all of the stock, it was
only a prospect. The fact remains that at
least $700 had to be ralsed at once in order
to save the stock, whatever its value, and
there is not the slightest evidence that even
that amount could have been ralsed in any
other manner or on better terms than those
accepted by Miner. There is no evidence that
Miner at least acted otherwise than in good
faith., He was willing to take a chance that
others would not take. The cross-appellant
concedes that he is entitled to a return of
his money, with interest, but the contract
was not for a loan; it was a sale, We find
no warrant in the evidence for holding the
contract vold. Having taken a chance which
has resulted in preserving to the heirs what-
ever of value there Is in the estate, we think
Miner is entitled to the benefit of his contract.
Affirmed.

MORRIS, C. J,, and CHADWICK, MOUNT,
and FULLERTON, JJ., concur,



